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Legal question: 

Is it possible for an EU Member State to increase the information 

requirements imposed by the IDD and to restrict the additional information 

requirement to one type of insurance distributors, i.e. insurance 

intermediaries?  

 

A. The IDD in the context of EU law 

1. Definition of a directive 

A directive is a legal instrument, adopted by the Council and the European 

Parliament (EP), which is legally binding in relation to the results to be achieved 

but leaves Member States to whom it is addressed the choice of form and methods 

to implement its objectives (Art. 288 TFEU).  

2. Role of Member States 

EU Member States are responsible for correctly applying the EU acquis and for 

transposing EU directives into their national law on time and accurately.  

As Member States are co-legislator in the process, it is essential that they live up 

to their responsibility to respect and enforce the rules they themselves have jointly 

put in place. By transposing a directive into national law, Member States must 

always be respectful of the objectives pursued by the directive. 

Many EU directives are minimum harmonization directives, which means that 

Member States have the possibility to introduce further requirements than those 

specifically imposed by these directives. However, the possibility to impose 

further requirements does not allow a Member State to introduce new 

requirements that conflict with other requirements imposed by these directives or 

that are not in line with the objectives pursued by these directives. 

3. Role of the European Commission (EC) 

 
1 Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on insurance 
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The EC is responsible for ensuring the correct application of the Treaties and the 

measures adopted pursuant to them, under the control of the Court of Justice of 

the EU (Art. 17 (1) TEU). 

The EC may start an infringement procedure against a Member State for late or 

incorrect implementation of a directive. 

Infringement procedures can be started by the EC on its own initiative, on the 

basis of a complaint filed by a citizen, a business or an organisation or on the basis 

of a question or petition raised in the EP. The EC disposes of a great deal of 

discretion on whether and with what intensity it looks into cases of non-

compliance by a Member State. 

However, in deciding whether or not to start an infringement procedure, the EC 

attaches particular importance to issues of wider principle. This cannot surprise 

as the objective of the EC’s action is to ensure the correct application of EU law, 

whereby issues that are of general concern and therefore of relevance to several 

Member States or to matters of general policy are given more prevalence than 

infringements of detailed rules which often only concern one Member State. 

 

B. The IDD as a successor to the Insurance Mediation Directive (IMD)3 

1. Main objectives of the IDD 

The main objectives of the EC’s proposal that ultimately became the IDD4 can be 

summarised as follows: 

- Establishment of a level playing field between the different actors involved in 

the sale of insurance products; 

- Improvement of consumer protection after the financial crisis (increased 

transparency and alignment of the regime for the sale of insurance-based 

investment products with that foreseen for packaged retail and insurance-based 

investment products); 

- Improvement of the cross-border sale of insurance products; 

- Clarification of the registration procedure for insurance intermediaries; 

 
3 Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on insurance 
mediation, O.J. L 9, 15.1.2003. 
4 Proposal for a Directive of the European Parliament and of the Council on Insurance Mediation (recast), COM 
(2012) 360 final, 3 July 2012. 
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- Mutual recognition of qualifications and experience for insurance 

intermediaries. 

It is important to note that the first objective, i.e. the establishment of a level 

playing field between the different actors involved in the sale of insurance 

products, was considered so important that it resulted in an amendment of the title 

of the directive, which was changed from Insurance Mediation Directive to 

Insurance Distribution Directive.  

2. Scope of the IDD 

The IMD only applied to insurance intermediaries. Its scope was defined in Art. 

1 (1) as follows:  

“This Directive lays down rules for the taking-up and pursuit of the activities of 

insurance and reinsurance mediation by natural and legal persons established in 

a Member State or which wish to become established there”. 

The restriction of the scope of the IMD to persons directly involved in insurance 

or reinsurance mediation was subsequently criticised as it left consumers, who are 

in direct contact with direct writers, such as insurers or reinsurers, unprotected. 

Although some Member States had extended the scope of application of the IMD 

to direct writers, this had not been the case in all Member States.  

EIOPA and a vast majority of the respondents to the EC’s public consultation 

relating to the amendment of the IMD were in favour of clarifying the scope of 

the directive by the inclusion of direct writers. Several consumers organizations 

suggested that the definition of insurance intermediation should be built on a pure 

activity-based principle, meaning that any market player pursuing the activity of 

selling insurance products on a professional basis should be regulated by the 

Directive5.  

Art. 1 (2) IDD now defines the scope as follows: 

“This Directive applies to any natural or legal person who is established in a 

Member State or who wishes to be established there in order to take up and pursue 

the distribution of insurance and reinsurance products.” 

Art. 2 (1) (1) IDD defines insurance distribution as follows: 

“ Insurance distribution means the activities of advising on, proposing, or 

carrying out other work preparatory to the conclusion of contracts of insurance, 

of concluding such contracts, or of assisting in the administration and 

 
5 Impact Assessment accompanying the Proposal for a Directive of the European Parliament and of the Council 
on Insurance Mediation, Commission Staff Working Document, p. 15 
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performance of such contracts, in particular in the event of a claim, including the 

provision of information concerning one or more insurance contracts in 

accordance with criteria selected by customers through a website or other media 

and the compilation of an insurance product ranking list, including price and 

product comparison, or a discount on the price of an insurance contract, when 

the customer is able to directly or indirectly conclude an insurance contract using 

a website or other media.” 

The inclusion of direct writers in the scope of the IDD is justified by concerns of 

consumer protection, as is apparent from the EC’s press release6 published at the 

occasion of the presentation of its Proposal for a Revision of the IMD: 

“The same level of consumer protection will apply, regardless of the channel 

through which consumers purchase an insurance product. Whether a consumer 

purchases a product directly from an insurance undertaking or indirectly from an 

intermediary (e.g. an agent or a broker), the consumer will receive the same level 

of protection. This does not exist today as the current IMD only covers sales 

provided by intermediaries”. 

This is repeated in recitals 7 and 8 of the IDD: 

Recital 7 

“The application of Directive 2002/92/EC has shown that a number of provisions 

require further precision with a view to facilitating the exercise of insurance 

distribution and that the protection of consumers requires an extension of the 

scope of that Directive to all sales of insurance products”. 

Recital 8 

“In order to guarantee that the same level of protection applies regardless of the 

channel through which customers buy an insurance product, either directly from 

an insurance undertaking or indirectly from an intermediary, the scope of this 

Directive needs to cover not only insurance undertakings or intermediaries, but 

also other market participants who sell insurance products on an ancillary 

basis, such as travel agents and car rental companies, unless they meet the 

conditions for exemption”. 

3. Level playing field between all actors involved in the distribution of 

insurance products 

The IDD is clear about the need to establish a level playing field between all actors 

involved in the distribution of insurance products. Establishing the same 

 
6 EC, Commission proposes legislation to improve consumer protection in financial services, 3 July 2021, p. 3. 
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requirements for all actors involved in the distribution of insurance products is 

necessary for two reasons: 

- the protection of consumers; 

- equal treatment of all actors involved in insurance distribution. 

This is stated very clearly in several recitals of the IDD: 

Recital 5 

“Various types of persons or institutions, such as agents, brokers and 

‘bancasssurance’ operators, insurance undertakings, travel agents and car rental 

companies can distribute insurance products. Equality of treatment between 

operators and customer protection requires that all those persons or institutions 

be covered by this Directive” 

Recital 6 

“Consumers should benefit from the same level of protection despite the 

differences between distribution channels. In order to guarantee that the same 

level of protection applies and that the consumer can benefit from comparable 

standards, in particular in the area of the disclosure of information, a level 

playing field between distributors is essential”. 

Recital 7 

“Insurance undertakings which sell insurance products directly should be 

brought within the scope of this Directive on a similar basis to insurance agents 

and brokers.”  

Recital 8 

“In order to guarantee that the same level of protection applies regardless of 

the channel through which customers buy an insurance product, either directly 

from an insurance undertaking or indirectly from an intermediary, the scope of 

this Directive needs to cover not only insurance undertakings or intermediaries, 

but also other market participants who sell insurance products on an ancillary 

basis, such as travel agents and car rental companies, unless they meet the 

conditions for exemption”. 

4. Duties of Member States in implementing the IDD 

As indicated before, Member States are required to implement a directive in 

accordance with its objectives. Important objectives of the IDD are to ensure a 

level playing field between all actors involved in the distribution of insurance 

products and to provide the same protection to consumers regardless of the 
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channel through which they buy an insurance product. Member States must ensure 

that comparable standards apply. 

This message is clearly stated in recital 6: 

“This Directive should ensure that the same level of consumer protection applies 

and that all consumers can benefit from comparable standards. This Directive 

should promote a level playing field and competition on equal terms between 

intermediaries, whether or not they are tied to an insurance undertaking. There 

is a benefit to consumers if insurance products are distributed through different 

channels and through intermediaries with different forms of cooperation with 

insurance undertakings, provided that they are required to apply similar rules on 

consumer protection. Such concerns should be taken into account by Member 

States in the implementation of this Directive”. 

5. IDD as a minimum harmonisation directive 

There can be no doubt that the IDD, in the same way, as its predecessor, the IMD, 

is a minimum harmonization directive. This is clearly stated in recital 1: 

“However, this Directive is aimed at minimum harmonisation and should 

therefore not preclude Member States from maintaining or introducing more 

stringent provisions in order to protect customers, provided that such provisions 

are consistent with Union law, including this Directive.” 

This applies particularly to the information requirements. See, for instance, Art. 

22 (2) IDD, which allows Member States to maintain or adopt stricter provisions 

regarding the information requirements, “provided that such provisions comply 

with Union law”. 

Introducing or maintaining more stringent provisions than those imposed by the 

directive is only possible to the extent that these provisions are in line with the 

other provisions of the IDD and with the objectives pursued by the IDD. The 

provisions must therefore also respect the objectives of providing for the same 

level of protection for customers, regardless of the distribution channel and of 

respecting a level playing field between insurance distributors. 

This is again clearly stated in Art. 29 (3), subparagraph 5 IDD concerning 

information given to customers in the case of insurance-based investment 

products: 

“The stricter requirements of Member States referred to in this paragraph have 

to be complied with by all insurance intermediaries or insurance undertakings…” 
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Furthermore, where a Member State proposes to apply and applies provisions 

regulating insurance distribution in addition to those set out in the IDD, it must 

ensure that the administrative burden stemming from those provisions is 

proportionate with regard to consumer protection (Art. 11 (2) IDD). The objective 

of this article is to prevent Member States from imposing requirements which are 

not necessary from a consumer protection point of view and might indirectly aim 

at restricting cross-border operations. 

6. Conclusion 

As the introduction of the same requirements for all actors involved in the 

distribution of insurance products is a key objective of the IDD, the introduction 

by a Member State of additional information requirements for only one category 

of insurance distributors, i.e. insurance intermediaries, is not in conformity with 

the IDD. 

The introduction of these additional information requirements is a clear violation 

of the objectives of the IDD, as expressed in the title of the directive and in its 

recitals. It is also a violation of Articles 22 and 29 IDD.  

The creation of an unlevel playing field between insurance distributors through 

the introduction of additional information requirements for only one category of 

insurance distributors is not in the interest of consumers and violates the principle 

of equal treatment of all actors involved in insurance distribution. 

 


